
StEtN OF NEW YORK.
STATE TAX COMMISSICIN

In  the Mat ter  of  the Pet i t ion

o f

MELVILLE M:. BASNES AND
KATHERINE R. BASNES

For a Redeterminat ion of  a Def ic i .ency or
a Revision of a Determination or a Refund
o f Personal fncome
Taxes under  Ar t ic leQ) 22 of the

AFFIDAVIT OF MAILING

Tax Law,for the Year(s) gkr&&e*g*b)
1q66 thrquEh 1270 _

State of l. lew York
County of Albarry

Bruce Batchelor , being duly sworn, deposes and says that

Xhe is an employee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 1st day of February , L977 r she served the wlthin

Notice of Decision
Katherine

by (certified) mail upon Melvi11e M. Barnes and

R. Barnes (:ngnEg*g***ft*1fexgfl the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as follows: I/r. and lrilrs. Melville M. Barnes
4309 I:roquois Avenue
Nashvi.lle, Tennessee 37205

and by deposit inB same encLosed in a postpaid properly addressed wrapper ln a

(posc off ice or off ic ial  depository) under the exctuslve care and custody of

the United States Postal  Service within the State of New York.

That- deponent lEurther says that the said addressee is the (rryxcsue{ktror

o*xghe) pet i t ioner herein and that the address set forth on sald l t raPPer is the

last known address of the (@xtre) pet i t ioner.

Sworn

1st

to

d a y

before me this

of tr'oh".'to'^z

rA-3 (2/76)

,  L977, S,*"$.*u.oP^.



.STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter:  of  the Pet i t ion

o f

MELVILLE M. BAN,NES AND
KATHXR]NE R. BARNES

For a Redeterminat j-on of a Def ic iency or
a Revision of a Determinat lon or a Refund
of Personal Income

AFFIDAVIT OF }TAILING

Taxes under  Ar t i c le (x )  22 of the
Tax Law,for the Yezrr(s) secfieafnd(si

1965 ttwough 1970

State of New York
CounLy of AlbanY

Bruce Batchelor

ahe is an employee of

age, and that on the

Notice of Decision by (certified) mait upon Eugene Chester and Peter

K. Lathrop,  Esqs.  t i representat ive of )  the pet i t ioner  in  the wi th in proceedlng,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaLd wrapper addressed

as follows: Eugene Chester and. Peter K. Lathrop, Esqs.
Everett, Johnson & Breckenridge
20 Exchange Plaee
New York, New York 10005

and by deposit ing siame enclosed in a postpaid properly addressed wrapper tn a

(posr off ice or ofl : icial deposit.ory) under the exclusive care and custody of

the Uni- t .ed States Post,al  Service wlthi .n the State of New York.

That de*snent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said r f , rapper is the

last knorrm address of the (representat ive of the) pet l t ioner.

Sworn to before me this

l-st daY of February , L9 77

rhe Deparrment'. :"; : :":r": 
": ;""":","""::  

; ' ; :": :": ,

1st day of February , L977 , stre served the within

rA- 3 (2 /7 6)



STATE TAX COMMISSION

STATE OF NEW YORK
.DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

frblnxy lr tr$ry

A D D R E S S  Y O U R  R E P L Y  T O

rEL EPH.NE: 1u t.1 4!?*I?83

r
ffi* flsd &!o" mlrtll* K ft*lmf
4ffi fr.sqtn ,r ,rffiit
l*rhv{.lllrr M SfS$t

Sffi# [&F, re6 ffi, S*mrl

?lease take notice of the Sffill$tffi
of  the State Tax Commission encl"osed herewi th.

Please take further notice that Pursuant to
Sect ion(g) 6e$ of the Tax Law, any
proceeding in court to revieqt an adverse deci-
sion must be commenced within 4 ffi!$m
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund al-lowed in accordance with this
decision or concerning any other matter relat ive
hereto may be addressed to the undersigned. They
will be referred to the

Enc.

cc :  Pet i t ioner rs

str8m:HlxH6 t*x
eln;nm s$rlew

Representat ive:

Taxing Bureau's Representat ive:

rA-L.L2 (L/7 6)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

of

MELVILLE M. BARNES aNd KATHERINE R. BARNES DECISTON
:

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Art icle :
22 of the Tax Law for the Years 1965 through
L970 .  :

Melv i l le  M.  Barnes and Kather ine R.  Barnes,  res id ing at

4309 I roquois  Avenue,  Nashvi l le ,  Tennessee 37205,  f i led a

petit ion for redetermination of a deficiency or for refund

of personal income tax under Art icle 22 of the Tax Law for

the  yea rs  1965  th rough  L97O.  ( r i l e  uo .  11023) .

A formal  hear ing was held on Apr i l  28,  L976,  dt  the of f ices

of the State Tax Commission, T\uo World Trade Center, New York,

New York, before Nigel G. Wright, Hearing Off icer. The

petit ioners appeared by Everett, Johnson c Breckenridge

(eugene Chester ,  Ese.  and Peter  K.  Lathrop,  Esg.  o f  counsel ) .

The Income Tax Bureau appeared by Peter Crotty, Ese. (Solomon

S ies ,  Ese .  o f  counse l ) .
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ISSUES

f .  Whether the method of al locating income and expenses

attr ibutable to New York State, including the method of al loca-

t ing primary or underwrit ing profi ts by petit ioner, Melvi l le M.

Barnes '  par tnership,  J .  C.  Bradford & Co. ,  an underwr i ter  and

dealer in securit ies was proper, when as part of a public

offering, the aforementioned partnership, as a member of an

underwrit ing syndicate managed by a New York-based underwriter,

enters into an underwriting commitment for ttre purchase of

secur i t ies of  an issu ing corporat ion.

I I -  What  is  the resul tant  e f fect  o f  such a l locat ions on

pet i t ioners ' ,  Melv i l le  M.  Barnes and Kather ine R.  Barnes,

personal income tax l iabi l i ty?

T'INDINGS OF FAC'T

1.  Pet i t ioners,  Melv i l le  M.  Barnes and t<ather ine R.  Barnes,

f i led New York State nonresident income tax returns for the years

L965 through L97O.

2.  On October  L2,  L972,  the fncome Tax Bureau issued a

Not ice of  Def ic iency ag 'a inst  the pet i t ioners,  Melv i l le  M.  Barnes

and Katherine R. Barnes for the years 1965 through L97O. Said

Not ice of  Def ic iencv was based on Melv i l le  M.  Barnes '  share,  ds

a partner, of partnership income from primary or underwrit ing
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profi ts and stock brokerage commission and trading income

earned by J .  C.  Bradford & Co. ,  dur ing the years in  issue.

Since the d isposi t ion of  the pet i t ion of  Melv i l le  M.  Barnes

and Katherine R. Barnes is continqent on the State Tax

Commiss ion 's  determinat ion in  the Pet i t ion of  J .  C.  gradford & co . ,

the "F indings of  Fact"  in  sa id dec is ion are hereby adopted.

3.  I t  was s t ipu lated at  the hear ing in  the Mat ter  o f

J .  C .  B rad fo rd  &  Co .  ,  t ha t  t he  aud i to r ' s  Schedu le  C  "D is t r i -

but ion to  Par tners"  correct ly  re f lects  the to ta l  Federa l  income

each par tner  of  J .  C.  Bradford & Co.  earned and/or  received

from said partnership during the years L964 through L97O. It

was further st ipulated that the aforementioned amount of income

of each partner which is al locable to New York State shall  be

equal to the amount determined by mult iplying the amount of

such income by the percentage of income allocable to New York

as is ult imately determined in the proceedings relating to

J.  C.  Bradford & Co.  's  un incorporated business tax.

CONCLUSIONS OF LAW

A.  That  the  "Conc lus ions  o f  Law"  s ta ted  in  the  Sta te  Tax

Commiss ion decis ion in  the Pet i t ion of  J .  C.  Bradford & Co. ,

a copy of which is attached hereto, are hereby adopted.
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B.  That  the pet i t ioners are l iab le for  personal  i

tax due on Melv i l le  M.  Barnes '  propor t ionate share of  th

partnership,  J.  C. Bradford & Co. 's pr imary or underwri ng

and brokerage commission and trading prof i ts al located t

New York State for the years in issue, in the State Tax

Commiss ion decis ion in  the Pet i t ion of  J .  C Bradford a

except  as s tated there in.

C.  That  the pet iL ion of  Melv i l le  M. Barnes and Ka

in Conclus ion

err_ne R .

Barnes is granted to the extent indicated

the  Pe t i t i on  o f  J .  C .  B rad fo rd  &  Co . ,  and is  in  a l l  o the

A "  o f

respec ts  den ied .

DATED: Albany, New

February 1,

York
L971

STATE TAX COMMISSION

f,-
W tltt'L

PRESIDENT

COMMISSIONER

COMMISSIONER



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

J .  C .  BRADFORD A  fO .
I

f o r  Rede te rm ina t i on  o f  a  De f i c i ency  o r  f o r
Refund of  Unincorporated Business Tax under
Ar t l c l e  23  o f  t he  Tax  Law fo r  t he  yea rs  196 ) l
t h rough  L970 .

DEC lS l

J .  C .  B rad fo rd  &  Co . ,  170  Fou r th  Avenue  No r th ,  Nashv l

T o n n a e q o 6  2 7 ) ' l  O  f i  l  a A  ^  r4e r r l r uDDss  : t 2L9 ,  f i l ed  a  pe t i t i on  unde r  A r t i c l e  23  o f  t he

Law fo r  rede te r rn ina t i on  o f  a  d .e f i c i ency  o r  f o r  re fund  o f

un inco rpo ra ted  bus iness  tax  under  A r t i c l e  23  o f  t he  Tax  La

the  yea rs  L964  t h rough  1970 .

A  hea r i - ng  was  he ld  on  Ap r i l  ZB ,  19T6 ,  d t  9 : I 5  A .M .  a t

o f f i ces  o f  t he  s ta te  Tax  commiss ion ,  Two  wor ld .  T rade  cen te

New York ,  New York ,  be fo re  N ige l  G .  Wr igh t ,  Hear lng  O f f i ce

' l 
a- "  t

ax

f o r

1 - ^

i t i n n o n!  v 4 v r r u t  
,

r k -based

The  pe t i t i one r  appea red  by  Eve re t t ,  Johnson  &  B recken r l dge , Esqs .  ,

(Eugene  Ches te r ,  Esq .  and  Pe te r  K .  La th rop ,  Esq .  o f  counse

The  I ncome  Tax  Bu reau  appea red  by  pe te r  C ro t t y ,  Esq . ,  (So1

S ies ,  Esq .  o f  counse l ) .

ISSUES

1.  Whe the r  t he  pe t i t l one r ,  a f i  unde rwr i t e r  and .  dea le r

secu r i - t i es ,  used  the  p rope r  me thod  o f  a l l oca t i ng  p r imary  o

t t n d p r - r ^ r ' n i t i n c n  n n O f i t s -  t 1 J h c n  . o  n o n f  n f .  ^  n r r h ' l i n  n f f a n iu f . l t u s r w l ' r u - L r r 5  y r v r r u o ,  v v r r s l r  a s  p a r r  o I  A  y q v ! r  - - . - n g ,  p

as a member of  an underwr i - t ing synd. icate managed by a New

underwr l t e r ,  en te rs  i n to  an  underwr i t i ng  commi tmen t  f o r  t h
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purchase of  secur i t ies of  an issuing corporat ion.

a. The rncome Tax Bureau asserts that such primary and

underrarrit ing profit is allocable to New york State in those

instances where the underwrit ing activity occurred in this Stace

and is to be distinguished from the secondary profit which isl

measured by the amount of profit made by an independent dealef

on shares sold to the public and which are allocated to the btanch

off ice f rom which the seeur i t ies were sold.

b.  Pet i t ioner asserts that  the total  prof i t  f rom both the

underwrit ing and sale of the securit ies (the primary and secotrd-

ary prof i ts)  a l ternat ively should be al located to the of f ice

where the shares were sold , ot that the und,errnrriting or primafy

prof i t  should be

cipal  of f ice is

I I .  Wtrether the pet i t ioner proper ly al located income by

using the three factor formula as provided. in subsection (c)

section 707 of the Tax Law or whether the rncome Tax Bureau

to Nashvi l le,  Tennessee where i ts pr in-a l l oca ted

loca ted .

proper ly al located pet i t ioner 's income by using the d. i reet  method

of accor:nt ing by pet i t ioner 's books ,  8s provided in

of  sect ion 707 of  the Tax Law.

rrr .  whether the percentage al locat ion of  stock

corrnission income ad provided for in the rncome Tax

was proper.

brokerage

IV. trfhether rhe allocation of

was proper.

subsect io4 ( b )

Regulatio4s

direct and indirect expenses
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FTNDTNGS OF FACT

t .  The  pe t i t i one r ,  J .  C .  B rad . f o rd  &  Co .  ,  f  l l ed

par tnership and unincorporated business income tax returns

fo r  t he  yea rs  1964  th rough  a9To .  The  pe t i t l one r  execu ted .

consen ts  ex tend ing  the  t lme  w i th in  wh ich  to  l ssue  assessmen ts

to  Oc tobe r  31 ,  l 9TZ .  On  Oc tobe r  IZ ,  ITTZ ,  t he  f ncome  Tax

Bureau lssued a s tatement  of  Audi t  changes agalnst  the

pa r tne rsh lp  i n  t he  amoun t  o f  $1BBr4BO.OO p lus  i n te res t  i n

t he  amoun t  o f  $38 ,  g86 . t+z  f o r  a  t o ta l  o f  $2zT ,uG6 .4z ,  and

acco rd ing l y  l s sued  a  No t l ce  o f  De f i c l ency  t he re fo r .

2 .  J .  C .  B rad fo rd  &  Co .  i s  a  l im i t ed  pa r t ne rsh ip

cons i s t i ng  o f  15  genera l  pa r tne rs  and  one  l im i ted  pa r tne r

w i th  i t s  p r i nc ipa l  o f f l ce  l oca ted  i -n  Nashv i l l e ,  Tennessee  and

branch  o f f i - ces  l oca ted  i n  Menph ls ,  Knoxv1 l1e ,  K lngspor t ,

Johnson  c i t y ,  Jackson ,  c la rksv i l l e  and  cha t tanoga ,  a l l  i n

T e n n c q q 6 a .  Q nrer r r rvpeEE t  'o5t&]" tSnburg and Greenvi l le  in  south caro l ina;

c l -eveland and co lumbus in  ohio;  B i rmingham, Alabama;  For t

Laude rda le  and  Jacksonv i l l e ,  F l o r i da  (bo th  c l osed  i n  1968 ) ;

J  b ranch  o f f i ces  l oca ted  i n  A t l an ta  and  one  i n  Da l ton ,  a l l -

l n  Geo rg ia ;  Bos ton ,  Massachuse t t s l  Co lumbus ,  Gu l f po r t ,

Jackson  and  Mer i d l an ,  a1 l  1n  M iss . ;  G reensbo ro ,  No r th

ca ro l i - na  and .  New yo rk  c i t y ,  New yo rk .  The  pe t i t i one r  was

engaged  in  bus iness  as  a  b roke r  and  dea le r  o f  secu r l t i es .
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3 .  The  pe t l t l one r  du r lng  the  yea rs  i n  i ssue  was  and

st i1 l  is  a  member of  the New York s tock Exchange,  the Amer ican

Stock Exchange and other  secur i ty  and commodi ty  exchanges.

One  o f  t he  pe t i t i one r rs  genera l  pa r tne rs  spends  a l l  o f  h i s

t ime  execu t l ng  the  f i rm t  s  New York  S tock  Exchange  o rde rs .

The pet i t ioner  d.oes not  have a f loor  par tnen on the Amer ican

Exchange but  re ta ins another  f l rm to execute i ts  orders on that

exchange .

4 .  The  pe t i t l one r t s  bus i - ness  i nc l udes  t he  pu rchase

and .  sa1e ,  as  agen t  f o r  i t s  cus tomers . ,  o f  secu r i t i es  l i s ted  on

the var ious exchanges inc lud ing the New York s tock Exchange

and  the  Amer i can  s tock  Exchange .  rn  add i t i on ,  t he  pe t i t i one r

ac ts  as  agen t  o r  p r i nc lpa l  i n  connec t i on  w i th  the  pu rchase

and  sa le  by  i t s  cus tomers  o f  ' r ove r - the -coun te r ' r  o r  un l i s ted

secu r i t i - es ,  mu tua l  f unds ,  mun ic ipa l  bonds ,  i - ndus t r i a l

revenue bonds and commodi_t ies.

5 .  Du r i ng  t he  yea rs  i n  i s sue  J .  C .  B rad fo rd  &  Co .

pa r t i c i pa ted  and  s t i 11  pa r t i c i pa tes  i n  pub l i c  underwr i t i ngs

o f  co rpo ra te  s tocks  and  bonds ,  mun ic ipa l  bonds  and  i ndus t r l a l

revenue  bonds .  The  pa r tne rsh ip  a l so  o r i g lna tes  and  manages

i t s  own  underwr i t i ngs  and  synd iea tes  the  i ssues to  o the r

underwr i t e rs  and  se l l i _ng  g roup  pa r t i c i pan ts .
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6. Many corporate underwrit ings are managed by an

underwr i ter  or  underwr i ters  located in  New York Ci ty .  To

keep  ab reas t  o f  deve lopmen ts  w i th  respec t  t o  underwr l t l ng ,

one  o f  t he  pe t l t l one r f s  pa r tne rs  i s  a t taehed  to  the  New York

o f f i ce .  H is  du t i es  a re  to  a t tend  p r i ce  mee t ings ,  t o  s lgn

underwr i t l ng  ag reemen ts  and  to  keep  the  f l rm fs  p r i nc ipa l

of f ice in formed of  any developments re la ted to  the underwr l t lng.

7 .  The  pe t i t i one r  a l so  pa r t i c l pa ted  i n  underwr i t i r g t

ou ts i -de  the  S ta te  o f  New York .  I n  t hose  i ns tances  where  the

pe t i t i one r  was  the  manag ing  und .e rwr i t e r ,  t he  synd lca t i on

wou ld  be  hand led  by  the  Nashv i l l e  o f f i ce  and  the  New yo rk

b ranch  o f f i ce  was  no t  i nvo ]ved .

B .  Dur lng  the  yea rs  i n  i ssue ,  t he  pe t i t i one r  was  a

member of  underwr i t ing syndieates where the manager  was located

wi th in  the s tate of  New York.  The underwr i t ing agreements

en te red  i n to  by  such  members  o f  t he  synd ica te  a re  re ta ined

by the underwr i t ing managers.  The set t lement  and d. is t r ibut i -on

o f  p ro f i t s  a r l s i ng  f rom the  d i s t r i bu t i on  o f  secu r i t l es  i s

usual ly  made in  the manager ts  of f ice but  may be made in  another

p lace  de te rm ined  by  such  manag ing  underwr i t e rs .  such

underwr i t ing agreements were approved by the pr inc ipa l  o f f ice

and  s igned  by  a  pa r tne r  ass lgned  to  the  New York  b ranch  o f f i ce

fo r  t ha t  pu rpose ,  o r  some o the r  pa r tne r  i n  t he  p r i nc ipa l

o f f i ce ,  and  then  re tu rned  to  the  manae inE  underwr i t e r  o r

underwr i t e rs  1n  New York .
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9. The underwrlt ing agreements were entered into

f o r  t he  pu rpose  o f  f ac i l i t a t i ng  the  sa le  to  the  pub l i c  o f

secu r i t i es  l ssued  by  an  i ssu lng  co rpo ra t i on .  These

agreemen ts  were  sub jec t  t o  t he  regu la t l ons  o f  t he  Secu r l t l es

and  Exchange  Commiss ion .  The  d l f f e rence  i n  p r i ce  be tween

tha t  a t  wh ich  the  sha res  a re  l ssued ,  t ha t  a t  wh ich  they  a re

pu rehased  f rom the  l ssu lng  co rpo ra t i ons  and  the  p r l ce  a t

wh ieh  they  a re  to  be  o f fe red  to  the  pub l i c  i s  ca l l ed  the

sp read .  A  ce r ta ln  po r t i - on  o f  t he  sp read  1s  to  be  re tu rned

to the managlng underwr l ter  or  underwr i ters  as the i r  underwr i t ing

fee .  Ano the r  po r t i on  l s  re ta i -ned .  by  the  underwr l t e r  as

h i s  underwr i t i ng  p ro f i t s ,  as  compensa t ion  fo r  be ing  pa r t  o f  t he

underwr i t ing syndicate.  The balance of  the spread,  namely

the  seconda ry  p ro f i t s ,  a re  re ta i ned  by  t he  se l l e r s  o f  t he

s tock  t o  t he  pub l i c ,  whe the r  t hey  a re  so ld  t o  t he  pub l i c

by  the  underwr i t e rs  th rough  the i r  b ranch  o f f i ces  o r  a

sel l ing group of  whlch the underwr i ter  may or  may not  be a

par t ,  or  by any dealers inv i ted by the managlng underwr i ter

who have so ld the shares of  s tock.  The underwr i t ing

agieement  prov ldes for  a  commitment  by each underwr i ter

to  n r r re .hase  n  ce r ta in  amoun t  o f  t he  i ssUed  Secur i t i eS .} , u r v 1 r 9 v v g

The  underwr i t i ng  ag reemen t  may  p rov ide  tha t  a  ce r ta in  po r t l on

o f  t he  secu r i t i es  to  wh ich  the  underwr i t i ng  member  has  commi t ted

h imse l f  may  be  rese rved  by  the  managemen t  to  be  so ld  to  members

o f  a  se l l i ng  g roup  who  a re  no t  pa r t l es  to  the  underwr i t i ng

t c ' r r oomcn t  qnd  WOu ld  be  en t i t l ed  On l y  tO  t he i r  f t dea le r t s

concess ion r t ,  t he  seconda ry  p ro f l t s .
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These members may be lnv i ted by the und.erwr i t ing manager

o r  t hey  may  reques t  t he  manager  to  be  a l l owed  to  pa r t i c l pa te .

Each dealer  who has been inv i ted or  has requested.  an

invltat ion fr,qn a member of such a group may enter into a

lega l  comml tmen t  t o  pu rchase  i ssued  sha res .  rn  ce r ta ln

ins tances ,  t he  underwr i t e r  may  reques t  t o  become a  member

of  the se l l ing group whenever  a member und.erwr l ter  f inds

i t se r f  i n  a  pos i t i on  t o  be  ab le  t o  se l1  more  t han  t he

shares  a r l o t ted  to  i t .  r n  t ha t  even t ,  w i th  respec t  t o

the shares so ld only  as a member of  the se l l ing group,  on ly

the  dea le r t s  concess ion  i s  a l 1owed .  
' The  

advan tage  o f  be ing  an

underwr i ter  ra ther  than a member of  the se l l ing group l ies 1n

the  fac t  t ha t  t he  und .e rwr i . t e r ,  by  se l11ng  d i rec t l y  t o  t he

pub l i c ,  w i l l  be  ab le  to  rece i ve  no t  on l y  t he  secsn f l s r " y  p ro f i t s

wi r ichr  are made by a dealer  but  the underwr i t ing prof l ts  as wel1.

10 '  The  pe t l t i one r  ma ln ta ined  1 ts  books  and  reco rds  a t  i t s

p r i nc ipa l  o f f i ce  i n  Nashv i l l e ,  Tennessee .  The  pa r tne rsh ip , s

income p rodue ing  depar tmen ts  l nc l -ude  the  p r i ne ipa l  o f f i ce  sa1es ,

B ranch  O f f i ce  sa1es ,  rns t i t u t i ona l ,  t he  T rad ing  Depar tmen ts_ ,  t he

Corporate Und.erwr i t ing Depar tment  and the Munic ipa l  Depar tment .

Trading Depar tments are mai-nta ined.  in  Nashvi l_ le  and Memphis,

Tennessee  and  A t l an ta ,  Georg ia .  un t i l  L }GB the re  was  a  T rad ing

Depar tment  mainta ined at  the New york c i ty  branch of f ice.  The

Admini -s t ra t ion and Serv ice Depar tments,  located in  thr -e pr inc ipa l

o f f i ce ,  i - nc lude  the  Accoun t ing  Depar tmen t ,  t he  compr iance

l ) o n r  r l m a a l  + rvsPd' r '  t / I lc r r t / ,  tne Research Depar tment  and the Operat ions Depar tment



The Operat ions Depar tment  is  made up of  the fo l lowing

depar tmen ts :  Pe rsonne l  and  O f f l ce  Se rv l ces  Depar tmen t ,

fn ternal  Audi tor  Div idend Depar tment ,  Marg ln Depar tment ,

Broker /Dealer t  s  Cashler t  s  Depar tment ,  Inst l tu t ional

Depar tment ,  System and Communicat lons Depar tment  and

New York Operat lons Depar tment .  The Systems and Communicat lons

Depar tmen t ,  l oca ted  i n  t he  p r i nc ipa l  o f f i - ce  i nc ludes  the  Ma i l

and Dupl lcat ion Depar tment ,  the wi re and Order  Depar tment ,  the

Purchase and Sale Depar tment  and the Data Processing Depar tment .

The Wire and Order  Depar tment  is  connected by te le type to

eac i r  o f  t he  f i rm ts  b ranch  o f f i ces  and  to  the  f l oo rs  o f  t he

New York and Amer ican Stoek Exchanges.

1 ] .  The  New York  Opera t l ons  Depar tmen t  l oca ted  l n  t he

New York  c i t y  b ranch  o f f i ce  1s  respons ib le  fo r  ve r i f y i ng  the

par tnershlp t  s  t ransact lons on the New York and Amer ican Stock

Exchanges .  I n  add i t i on ,  i t  ma in ta ins  reco rds  o f  f l oo r

b roke rage  commiss ions  due  to  o r  f rom o the r  b roke rs ,  and

rece ives  and  de l l ve rs  secu r i t i es  due  to  o r  f rom o the r  b roke rs .

1 -2 .  The  pe t i t l one r f s  b ranch  o f f i ce  i n  New yo rk  C i t y

i s  under  the  managemen t  o f  a  res iden t  pa r tne r .  r t s  reg i s te red

rep resen ta t i ves  buy  and  se11  secu r i - t i es  fo r  cus tomers  o f  t he

f i rm .  The  New York  o f f i - ce  as  we l l  as  the  o the r  b ranch  o f f i ces

roa in ta in  a  r f b lo t te r f f  r eco rd  o f  t he  t ransac t i ons  w i th in  tha t

pa r t i cu l -a r  b ranch  o f f i ce .  Repor t s  o f  t he  execu t i . on  a re

s imul taneously  sent  to  Nashv1l le  through the wi re and ord.er

Depar tmen t .  I t  wou ld  then  be  en te red  i n to  the  compu te rs  ma in ta ined

in  ch i cago ,  r l l i no i - s .  o rde rs  to  buy  and  se l l  ove r - the -coun te r

secu r l t l es  o r i g ina t i ng  i n  t he  New York  o f f i ce  wou ld  be  c red l ted

to  t ha t  o f f i ce .
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13 .  The  pe t i t i one r  repo r ted  no  New York  l ncome f rom e i the r

the underwr i t lng of  secur i t les or  the d is t r ibut ion of  und.erwr i t ten

secu r i t i es .  The  pe t i - t i one r  a l l oca ted  i t s  i ncome on  the  bas l s

o f  t he  th ree  fac to r  f o rmu la  as  p rov ided .  f o r  i n  sec t i on  T0T

subsec t l on  ( c )  o f  t he  Tax  Law .  The  pe t l t i one r  a l so  a l l oca ted

the sa lany of  the f loor  par tner  on the New York Stock Exchange

to  t he  p r i nc i pa l  o f f i ce  i n  Nashv i l l e ,  Tennessee .

14 .  The  pe t i t i one r  es t ima ted  tha t  t he  p r imary  underwr i t i ng

p ro f i t s  a t t r i bu tab re  to  New York  sou rces  (where  the  manag ing

underwr l t e r  was  l oca ted  l n  New York  and  D is t r i bu t i on  o f

underwr i t t en  secu r j - t l es  takes  p lace  ' i n  
New yo rk )  rep resen ted

27 f "  o f  i t s  co rpo ra te  t rad ing  i ncome.  such  a  pe rcen tage  was

based  on  the  f i gu res  o f  t he  pe t i t l o re r  by  d . i v i d ing  g ross

co rpo ra te  i ncome by  the  p r lmary  p ro f i t  l ess  the  p r lmary

p ro f i t  a r ready  i nc luded  i n  New York  sa1es .  The  aud i to r

aceep ted  such  es t ima tes  i n  compu t ing  p r imary  underwr l t i ng

p ro f i t  a t t r i b r - r t ab le  to  New yo rk  sou rces .  ,  The  p r imary

prof i t  on undr : rwr i t ings where the manager  was located outs lde

New York was r rot  considered income at t r ibutable to  New york

sou rces .

l -5 .  The  pe t i t i one r  d id  no t  a l l oca te  to  New York  sou rces

the  ove r - the -coun te r  t rades  consummated  o r  execu ted .  l n  New York .

r t  es t ima ted  such  t rades  to  be  20% o f  i t s  t o ta r  commiss i -ons

f rom un l i s ted  secu r i t i es .  The  aud i to r  e ruoneous ly  a l l oca ted

I00% o f  such  eommiss ions  i ns tead  o f  50% the reo f ,  o r  LO% o f

the  to ta l  comrn lss lon  o f  ove r - the -coun te r  t rades .
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16 .  Ass r : ssmen ts  o f  add i t i . ona l  i ncome fo r  t he  yea rs  i n  l ssue

inc luded  l neome o r ig lna t i ng  1n  the  pe t i t i - one r rs  New York  o f f i ce

under  the headings t 'Tradlng-Other f r .  For  the year  f966 the

audl tor  er ronraously  inc luded und.er  the aforement ioned heading

a  p ro f i t  l n  t l ne  amoun t  o f  $119 ,382 .00 ,  l ns tead  o f  a  l oss

in that  amounL.

I7 .  The  f i gu res  on  the  schedu les  o f  t he  aud i to r  wh ich

a re  a t tached  bo  the  S ta temen t  o f  Aud i t  Changes  were  based  on

the  f l gu res  as  re f l ee ted  on  the  books  and  reco rds  o f  t he

pe t i t i one r .

18 .  I n  20  NYORR 207 .5 ( c ) (1 )  and  (2 )  i t  i s  p rov ided :

c .  Spec la l  ru le  fo r  secur i ty  and comryd i ty  b rokers .

In  any  method o f  a l loca t ion  permi t ted  or  requ i red

in the case of  secur i - ty and commodity brokers

do ing  bus lness  w i th in  and w i thout  New York  S ta te ,

the  commiss ions  der ived  f rom the  execut ion  o f

purchase or  sa les  o rd .ers  fo r  the  account  o f

cus tomers  sha11 be  a l loca ted  on  the  fo l low ing

bas i s :

1 .  I f  t he  o rde r  rece l ved  a t  t he  New York  S ta te

p lace  o f  bus j -ness  fo r  execu t i on  on  a  New

York  S ta te  exchange  o r i g lna tes  a t  a  bona  f i de

es tab l i shed  o f f l ce  o f  t he  b roke r  l oca ted

ou ts i de  t he  S ta te ,  40  pe rcen t  o f  t he  commiss lon

in  the  case  o f  s tocks  and  50  pe rcen t  o f  t he

commiss lon  i n  t he  case  o f  bonds  and  co rnmod i t i es
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sha1 I  be  a l l oca ted  t o

and i -nc luded in  gross

to  New York  S ta te .

the  S ta te  o f  New York

income a t t r i bu tab le

f f  the order  or ig i -nates at  the New York State

p laee  o f  bus iness  and  1s  t ransml t ted  to  a

bona  f i de  es tab l i shed  o f f i ce  o f  t he  b roke r

fo r  execu t l on  on  an  exchange  loca ted  1n

ano the r  S ta te ,  60  pe rcen t  o f  t he  commiss lon

i .n  the  case  o f  s tocks  and  l 0  pe rcen t  o f  t he

commiss ion  i n  t he  case  o f  bonds  and

commod i t l es  sha l l  be  a l l oca ted  to  the  S ta te  o f  New

York  and  i nc luded  i n  g ross  i ncome a t t r i bu tab le

to  New Yo rk  S ta te .

19 .  The  "schedu le  B t t  a t t ached  to  the  s ta temen t  o f  Aud i t

Changes  i nc luded  d . i rec t  and  i nd i rec t  expenses  a t t r i bu tab le  to

New York  sou rces .  The  d i rec t  expenses  i nc luded  a l l  o f  t he

ac tua l  expenses  i ncu r red  by  the  New yo rk  o f f i ce  i nc lud ing

s n l  r P i  o q  r - a n { -  1 -  q v a c  A a h h ^ a r i  n . l - i  a -eq lea  ruu ,  .  = ^ . , t ,  t axes ,  dep rec ia t i on ,  w i res ,  t l c ke t s ,  f  100 r

b roke rage ,  o the r  b roke rage ,  c lea rance  cha rges  an6  ma ln tenance

charges .  A11  o f  t hese  expenses  were  re f l ec ted .  on  the  books

o f  t he  pa r t ne rsh ip .

The  l nd l rec t  expenses  were  a l l oca ted  on  the  bas i s  o f  a

pe rcen tage  o f  t o ta l  New York  i ncome d i v ided  by  the  to ta l  i ncome

n f  i - h a  r r q n 1 - n ov r  u r r s  y a r  u r r y ? s h i p .  T h e  p e r c e n t a g e  o f  s u c h  i n d . j - r e c t  e x p e n s e s

amounted  to  28 .597% fo r  L954 ;  zT .B02% fo r  L965 ;  30 .L6g% fo r  t966 ;

29 .639% fo r  L96T;  29 .482% fo r  L968-  28 .613% fo r  L969  and  30 .033% fo r

I  O 7 n

1 .
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CONCLUSTONS OF LAW

A. That the Income Tax Bureau 1s directed to recompute

the taxes due on the basls of  the errors on aud. i t  as set  for th

1n  F lnd ings  (15)  and  ( f6 ; ,  supra .

B. That al though the total  prof l ts made from the

underwr i t lng ,  d is t r lbu t lon  and sa le  o f  secur i t ies  j -nc lude

both underwrl t ing prof i ts and secondary prof i ts,  thre

underwrl t ing prof i ts are separate and dist lnct  f rom the

seeondary  p ro f i t s .  Each o f  the  pro f l t s  i s  requ i red  to

be a l l -oca ted  to  the  source  o f  such pro f l t s .  The source

of the pr imary and underwrl t ing prof l ts was the pr incipal  of f ice

of the managing underwri ter  of  the underwri t ing syndicate

and not the pr inclpal  of f lce of  the taxpayer or any of f ices

o f  the  taxpayer  where  the  shares  were  so1d.

C. That the fncome Tax Bureau proper ly al located

to New York al l  underwri t ing or pr imary prof i ts received by

the taxpayer as a member of  an underwrl t ing syndicate

managed by a New York underwri t ing manager.

D.  That  the  ne t  bus iness  income o f  the  pe t i t ioner

alLocable to New York state was proper ly d.etermined pursuant

to  the  p rov is ions  o f  subsec t lon  (b )  sec t ion  T0T o f  the

Tax Law and 20  NYCRR 2O7.1  (P iper  Ja f f ray  and Hopwood v .

S ta te  Tax  Commiss ion ,  42  AD Zd .381 ,  348  NyS 2d  242 .
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E.  Tha t  t he  a l ] oca t i on  o f  commlss lon  l ncome on  l l s ted

seeur i t i es  execu ted  on  the  exchanges  l oca ted  i -n  New York

pu rsuan t  t o  2ONYCRR 207  .5 (c )  (1 )  anO (2 )  was  p rope r  and  no t

d i sc r im ina to ry  o r  a rb l t "a ry .

F .  Tha t  t he  a l l oca t i on  o f  commlss lons  on  ove r - the -coun te r

(unl is ted)  secur l t les eons.u4mated wi th in  the State of  New York

was  p rope r l y  a l l oca ted  50% to  New York  and  50% to  the

p r i nc i pa l  o f f i ce  i n  Nashv i l l e ,  Tennessee .

G.  Tha t  t he  a l l oca t i on  o f  expenses  a t t r i bu tab le  to

New York  sou rces  was  p rope r .

H .  Tha t  t he  pe t i t i on  o f  J .  C .  B rad fo rd  &  Co .  i s

g ran ted  to  the  ex ten t  l nd i ca ted  1n  Conc l -us ion  (A )  sup ra

and  i s  i n  a l l  o the r  resoec ts  den ied .

DATED: Albany,  New York STATE TAX COMMISSTON

February l ,  L977

SIDENT
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